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cA INew Deal in the Old Dominion 


Duting the past month the Virginia legislature adopted a bill requiring 
candidates for admission to the bar after July 1, 1935, to have had either two 
years of college education or its equivalent or else to have graduated from a 
law school approved by the American Bar Association, which in itself neces- 


sarily implies the possession of the two-year college requirement. The bill was 
passed as a result of the active efforts of the Virginia State Bar Association and 
seems assured of approval by the governor. The fact that most of the im- 
provement in the standards of legal education over the country in the last few 
years has come as a result of action by the court, makes this achievement the 
more notable. Virginia is the twenty-second state to demand two years of 
college or its equivalent from substantially all applicants for admission to the bar. 
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The Privilege of Reexamination in 
Professional Licensure 


By BERNARD C. GAVIT* 
Dean of Indiana University School of Law. 


Last fall The National Conference of Bar Examiners (which was 
formed under the auspices of the American Bar Association) at its annual 
meeting considered the problem of reexaminations for admission to the 
bar. In that connection it occurred to me that the bar examiners might 
learn something from the medical examiners. I made, therefore, some 
inquiry as to the rules and practice upon the subject from a number of 
medical examining boards. The results gave unusual point to Dogberry’s 
dictum to the effect that “comparisons are odorous”. 


The inquiry was limited to the more populous states where the prob- 
lem in legal circles is particularly acute. But I found that apparently the 
medical examiners had, even there, no problem as compared with the law 
examiners. I found no state which had a rule limiting the number of 
reexaminations for a medical license although there may be some.' The 
number of failures is, however, comparatively small, the lowest figure I 
received being 5% and the highest 25%. The statistics of the American 
Medical Association disclose that in 1932 7.6% of the applicants for med- 
ical license failed the state board examinations. In view of the fact that 
some of the boards examine osteopaths and others, the average of failures 
seems to be something less than 5% when the applications for medical 
licenses alone are considered. Practically all of those failing on the first 
examination succeeded in passing a second or third examination, and 
rarely, if ever, were as many as five or six examinations given. This seems 
due to two factors. First, the number of failures is so small that it is 
possible to give some individual attention to those applicants who fail and 
to adequately supervise their further necessary training. Second, a great 
deal of elimination goes on before admission to the examination is granted 
so that only those who have already demonstrated some considerable ability 
are dealt with by the examining boards. 


The comparison with the situation in the bar examining field is 
startling. In the New York medical examination, for example, from 5% 
to 10% fail the first examination. In the New York bar examinations the 


*Address delivered at Annual Congress on Medical Education, Licensure and 
Hospitals, Chicago, Illinois, February 12, 1934. 
1Discussion of this paper brought out the fact that at least eighteen states 


limited reexaminations to two. 
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board fails 50% at each examination under what it, not without a sense 
of humor, designates as a “flexible pass mark’, but which might more ap- 
propriately be termed an “inflexible pass mark”. In other words the board 
there divides the class in two; it passes the top half and fails the bottom 
half. The average of failures at bar examinations, including first-timers 
and repeaters, for the United States for the year 1932 was 55‘~! That 
result is rendered more painful by the further fact that ultimately in the 
neighborhood of 90% of those who took the examinations for the first time 
will succeed at a subsequent examination in passing and being admitted 
to the bar. Of original candidates taking their first examination in the 
years 1922, 1923 and 1924, in New York, 95% have passed; in Pennsyl- 
vania, 93% ; in Illinois, 86% ; and in California, 83(7. The total number 
of admissions also is clearly too large. The number of admissions to the 
medical profession is annually only between 55‘% to 60% of the number 
of admissions to the legal profession. 


It is thus apparent that the medical profession is years ahead of the 
legal profession on the subject of licensure. The reasons are not hard to 
find. The medical profession has succeeded in eliminating to all practical 
purposes, the commercial medical school. But last year there were 185 
organized law schools in this country, and in the neighborhood of 55‘ of 
those schools must be classified as commercial schools. They enroll slightly 
over half of the law students. The American Bar Association ten years 
ago established a minimum standard for admission to the bar of two years 
of college and three years of law school work. The dividing line between 
the schools meeting or bettering that very minimum standard and those 
which do not meet it is pretty much the line between the commercial and 
the non-commercial schools. It is an obvious judgment that it is impossible 
to keep one’s heart and mind in the atmosphere of idealism and his hand in 
the cash register at one and the same time. At least ten new law schools 
were organized during 1933,—all of them commercial, making no pretense 
of meeting any standards. 


One of the more “odorous” of the comparisons is that whereas with 
about half a dozen exceptions the doctors have succeeded in imposing a 
standard of two years of college work and graduation from an approved 
medical school as a prerequisite for admission to the medical examination, 
lawyers and judges have succeeded in establishing a similar standard in 
only a single state! (It is but fair to say, however, that several other states 
do approximate this minimum standard.) In view of the fact that in a 
considerable number of states the courts have the power to make the rules 
as to admission to the bar it is very apparent that they have not strained 
themselves in their efforts on the subject. 
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The medical profession has something more than a vocal belief in its 
place in society and the professional character of its members. A mini- 
mum of learning and character development is actually accepted as an 
essential point of departure. On the other hand the bitter truth is that 
the legal profession is still given to talk. It is confused by the difficulty 
of actually choosing between its vocal standard which makes of the law- 
yer an aristocrat of learning and character, and the vicious American 
dogma of equality which makes every moron a potential lawyer. Stand- 
ards for admission to the bar lose their vitality in the sentimental glamour 
of an unreal philosophy as to social existence and human nature. The only 
gain which is worth while now is an actual acceptance by the legal pro- 
fession of its theory as to the superiority of lawyers, and a will to impose 
the necessary standards on applicants for admission to the bar. In a 
pioneer society the governmental and social structure could stand the 
strain of the “self-made” man. Many believe that our modern more com- 
plicated structure cannot even stand the strain of the self-made business 
man. It should be apparent to all that the superiority of lawyers is a 
relic of the past unless the modern race of lawyers is both theoretically 
and actually superior and that indeed social progress cannot longer be 
asked to put up with mediocre lawyers. 


I have spoken of the “superiority of lawyers”. It is not for the pur- 
pose of being facetious. The truth is that since Chief Justice Marshall 
wrote into the federal constitution the doctrine of the supremacy of the 
courts, which doctrine gives the courts the final judgment on all individual 
and governmental activities, we have a constitutional acceptance of the 
superiority of lawyers. The doctrine of the supremacy of the courts is 
based on the lawyer’s belief in his own superiority; he alone is qualified 
to finally direct our experiment in democracy. It remains to be seen 
whether he is willing to face the fact that anything more than a verbal 
superiority depends on the broad and deep learning and moral and social 
achievements of the lawyer in action in modern society. 


The problem of reexamination is very pertinent, for the bar examin- 
ation is the only mechanism we have at present which may possibly filter 
out some of the undesirables. It is obviously inadequate. The past results, 
where some ninety percent of all applicants, regardless of their original 
preparation, succeed in finally passing, demonstrate that the minimum of 
a formal legal education required by the best of bar examinations is indeed 
a minimum, for it can be acquired successfully by almost anyone regard- 
less of his scholastic and social background, if he be persistent. Despite 
the lawyer’s pride in what he is pleased to call his acquisition of the 
power of “legal reasoning” it is apparent that, at least as tested by the 


125 





present bar examination, “legal reasoning’? seems to be composed of a 
rather narrow formal knowledge plus a mediocre system of logic. 


Medicine and law again part company, for medical training and 
licensure include clinical experience. A very few states require a short 
clerkship for final admission to the bar, but only after the formal bar 
examination. Indeed it seems that law schools will never be able to finance 
and conduct any extended clinical experience for law students on a parity 
with medical school training in their own hospitals although a slight 
beginning has been made in a few schools. The practical difficulties seem 
insurmountable, and indeed the obvious solution seems to be a law office 
training following formal instruction supervised by the schools. 


It becomes increasingly clear that the best of bar examinations is an 
inadequate tool in solving the problem of admission to the bar. Any 
ex post facto determination of a candidate’s fitness is unjust to the candi- 
date; any strictly formal examination is unjust to the public and the bar. 
Professional character can not be developed or measured but slightly in 
any such haphazard way. When we realize that professional character 
consists of a broad and deep learning plus a socialized point of view it is 
clear that it cannot be left to chance. The problem must be passed on to 
the schools, as it has been in the medical world. The commercial law 
school must go; law schools must impose stringent standards under the 
administration of bar examining authorities. 


But in the meantime we must struggle with the bar examinations and 
make them as effective as possible. The problem is immediate and can- 
not wait for the “best possible” solution. 


The most effective immediate prophylactic is a limitation on the num- 
ber of reexaminations permitted for each applicant. About one-fourth 
of the states now have some such limitation, although the number of re- 
peater examinations allowed is too high, being often as many as six or 
more. No one has suggested that such a limitation would be illegal. I 
know of no case where the question has been raised but it seems apparent 
that the regulation can easily be sustained. All that is necessary is that 
there be found for it a reasonable basis in present and past experience 
and a reasonable expectation that it will serve the purpose intended. 


On that score it is an obvious judgment that such a regulation is 
reasonable. We are already committed to the view that there should be 
a dividing line between those qualified and those not qualified to practice 
law or medicine, and pushing the line up a little to exclude those who 
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fail three examinations for license is, based on past experience, a most 
liberal dividing line. Like all lines it looks, and is, arbitrary, but it would 
certainly have the effect of keeping out those more clearly improperly 
prepared and at the same time of improving the preparation of those who 
undertake the examination. Of itself it would tend to force students into 
the better law schools for experience demonstrates that on anything other 
than an antique bar examination the graduates of the standard law schools 
enjoy a percentage of 85-100 % of success in passing the first examination 
and almost without exception succeed in passing a second or third exam- 
ination. 


The most persuasive argument in favor of some such uniform limita- 
tion is that it effectively places a penalty on the applicant who is so willing 
to get by on the barest minimum; who is so anxious and willing to offer 
the least in exchange for a license to practice. I cannot escape the con- 
clusion that the applicant for a public license as a member of a learned 
profession who is willing to apply for a license without the preparation 
which is commonly accepted as the minimum standard ipso facto demon- 
strates his unfitness for the license. He wishes the public authorities to 
certify that he is learned (in the best sense of that word) ; that his moral 
fibre is far above average; and that he has that capacity for disinterested 
social action which is the very essence of the concept of professional char- 
acter. It’s no good talking about law and medicine being professions 
unless we mean by that that our ideals of conduct forsake the immediate 
personal gain for a social value. And unless we mean further that in the 
field of action the supposed professional man has at least an even chance 
of choosing the latter in preference to the former. There is no positive 
guarantee for that result, but that it is impossible of conception and 
attainment unless the foundations of character be properly laid is more 
than obvious. The applicant who wishes a certificate as to those qualities 
who has none of them condemns himself. He certainly demonstrates that 
it is questionable if he ever will, even under the best of conditions, meas- 
ure up to any decent standard of professional conduct. My own observa- 
tion is that the young men who are willing to give the most in exchange 
for a license to practice are the ones we are later to count on most, and 
that those who are willing to give the least at the start of their profes- 
sional career continue on the same plane throughout the balance of their 
lives. 


The easiest task in the world is to fashion the ideals of a “rugged 
individualism” ; the next easiest task is to attain those ideals in every day 
life. But true professional ideals and conduct are quite different things. 
Experience amply demonstrates that the best indication of a man’s future 
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is his past and present; that professional ideals and conduct cannot be left 
to chance; and that certainly they are not attained in the market places of 
a cheap and abbreviated education. The doctrine of “caveat emptor” 
has no place in legal or medical education, nor in the standards for ad- 
mission to practice. 


I do not forget that a great many students are imposed upon by the 
sales talk of commercial schools. But the fact remains that we need not 
be too concerned over those whose powers of perception are somewhat 
limited and who ultimately seem satisfied with a mediocre training; par- 
ticularly if we offer them a fair opportunity of success after their limita- 
tions are pointed out to them. 


With good grace we can certainly draw the line against the applicant 
who fails three times. My opinion is that the privilege of reexamination 
should, in the usual case, be limited to two repeater examinations. Good 
men with adequate preparation are likely to fail their first examination. 
They are ill, or nervous, or too confident. Men from good schools some- 
times fail because they have been led to believe that their education is so 
superior that a reexamination as to their knowledge is something of a 
superfluity. They do not review their early work with the result that 
they fail to pass. Two additional examinations ought to, and do, take 
care of that group. 


Those who fail because of inadequate preparation are certainly suf- 
ficiently warned by their first failure, and the common experience of a 
large group of others with similar preparation, so that a second and third 
trial seem all that can honestly be required. 


A lawyer is certainly in no position to give much advice to the medic 
on this subject. Medical standards for admission to examination for a 
license are so high that the problem of reexamination after failure is 
relatively unimportant. I suppose, however, that there are some few 
who could still profitably be finally eliminated by the state medical exam- 
inations. There would seem to be no harm, and indeed all indications are 
that positive benefits would result, if medical reexaminations were limited 
to two in number. Certainly in the legal field it is a necessary expedient, 
for until the legal system turns to the elimination of the poorer grades of 
lawyer material through the standard schools some elimination must be 
effected through the state bar examinations. At present the elimination 
is negligible. Nor does the system sponsor the standard or superior rather 
than the inadequate law school and character training. Something could 
be gained along those lines, however, by the simple expedient of curtailing 
the privilege of reexaminations. 
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Bar Examiner Portraits 


Robert S. Spilman 


President, State Board of Law Examiners of West Virginia. 





Born in Warrentown, Virginia, one hundred 
years after the Declaration of Independence, 
Robert S. Spilman received his education in local 
schools, earning a Bachelor of Science degree from 
the Virginia Military Institute at Lexington. He 
then became commandant of the Sewanee Gram- 
mar School, a preparatory school for the Univer- 
sity of the South at Sewanee, Tennessee. A year 
later he was appointed assistant professor of 
English at Virginia Military Institute, where he 
taught for several years. His study of the law 
was begun at the University of Virginia in 1899, 
and he was admitted to the West Virginia bar 
just after the turn of the century. He has prac- 
ticed since in Charleston, and his firm of Price, Smith & Spilman is recog- 
nized as one of the leading law organizations in the state. 








Previous to 1919 applicants for admission to the bar were examined 
by the faculty of West Virginia University. That year a board of bar 
examiners, consisting of practicing lawyers, was appointed by the Su- 
preme Court of Appeals. Mr. Spilman was a member of that board and 
in 1921 became its President, which position he has filled ever since. 
He was President of the West Virginia Bar Association in 1919-20, is a 
member of the American Bar Association and of the American Law Insti- 
tute, and, in the condensed language of “Who’s Who”, a “Kappa Alpha, 
Democrat, Episcopalian, Mason.” 


From 1917 to 1933 he was a member of the board of education of the 
city of Charleston. He is a director and attorney of the George Washing- 
ton Life Insurance Company, the Kanawha Banking & Trust Company, 
Coal Run Coal Company, and represents a number of other important 
interests in his state. As one of the counsel for the coal companies in- 
volved in the well known case of United Mine Workers of America vs. Red 
Jacket Consolidated Coal and Coke Company, 18 Federal (2d) 839, his 
position was sustained when Judge Parker of the Circuit Court of Appeals 
upheld the injunction issued by the lower court against the United Mine 
Workers restraining them from interfering with non-union workers or 
their employment by the operators. 
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Admissions to Bar by Examinations in 1933 


Total Total Percent 
Taking Passing Passing 


Percent 
Passing 


Number 
Passing 


1933 Number 


State Examination Taking 





Alabama 


Arizona 


Arkansas 
California 


Colorado 


Connecticut 


Delaware 


Dist. Columbia....... 


Florida 


Georgia 
Idaho 


Illinois 


Indiana 


Kansas 
Kentucky 
Louisiana.... 
Maine 


Maryland........ 


Massachusetts... 


Michigan............ 


Minnesota 
Mississippi.... 


Missouri.... 


bcisciasl Dec., 


February ....- 


December .... 


32 
52 
23 
34 


18 
33 


7 
20 


Figures not available. 


February 
August 


...Dec., 1932.... 
June, 1933.. 


December .... 


_......Mareh 


September 
-December .... 


February 
June 
October 


...December .... 


July 
November 


...-.March 
July 
October 


January 
December .... 


...February 
July 
February 
August 

....Wovem ber 


1932.... 


June, 1933.. 


concen May 


September 
February 
July 
February 
July 
...February 
June 
October 


512 
831 
39 
46 


67 
99 
4 
10 
456 
538 
57 
65 
48 
72 


= 


9 


= fo 
a 
orn e- 


t 
Oar. bo Cro 


bo bo bo 
“IDR Ole 


216 
263 
32 
29 
33 
44 


2 


‘ 


56% 
63% 


30% 
59% 


42% 
32% 


82% 
63% 


49% 
44% 


50% 
710% 


51% 
66% 


32% 
43% 
35% 


49% 
56% 


57% 
100% 


52% 
49% 
49% 
52% 
72% 
40% 
58% 
93% 
86% 
88% 
63% 
39% 
56% 
66% 
57% 
52% 
27% 
41% 
25% 
38% 
84% 
76% 
42% 
65% 
48% 
20% 
18% 
36% 
26% 


84 


57 


51 


27 


61% 


47% 


36 % 


72% 


46% 


64% 





Admissions to Bar by Examinations in 1933 


1933 Number Number Percent Total Total Percent 
State Examination Taking Passing Passing Taking Passing Passing 


Montana.... 
Nebraska 


eee 
New Hampshire 
New Jersey.............. 


New Mexico............ 


...December .... 


November 


BO aioce- 


October 


January 


SS, , 


North Carolina...:... 


North Dakota 
Eee 


Oklahoma 


Oregon 
Pennsylvania 


Rhode Island 
South Carolina 


South Dakota 


Vermont 
Virginia 


Washington 


October 


January 


August 
July 
January 


September 


November 
May 
February 


January 


February 
June 
October 


September 
October 


...J anuary 


July 


West Virginia.......... 


Wisconsin 
Wyoming 


+See footnote on 


September 


page 132 


2 


5 


20 
19 
2 
14 
209 
202 
7 
12 


527 
71 


19 


46 
85 


51 
95 


15 
15 

6 
10 


6 
52 
42 


93 
72 


4 
11 


11 


62 
76 


33 
60 


6 
11 


47 
10 


8,415 


100% 
56% 
71% 
45% 
40% 
37% 
57% 
48% 


54% 
57% 


36% 
45% 
45% 


83% 
61% 
68% 
72% 
71% 
75 % 
68% 
55% 
33 % 
44% 


31% 
28% 


26% 
40% 


60% 
41% 


35% 


24% 
36% 
29% 


33% 
50% 


73% 


41% 
38% 


10% 
73% 


43% 
61% 


72% 
100% 


46% 


51 
316 
30 
16 
6 


154 


207 


15 
11 


138 
93 


17 
47 
10 


8,415 
79 


8,494 


64% 
56% 
40% 
37 % 
52% 


56% 


42% 


67% 
68% 


712% 


70% 


55 % 
40% 


29% 


*The number of repeaters taking and passing each examination has been estimated. 
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Admissions to the Bar by States---1933 


Admission by Admission Admission of tal 


Foreign Attorneys Ad he 


State A - 
Examination by Diploma on Motion ions 


Arkansas* 

California 

Colorado 

Connecticut 

Delaware 

District of Columbia. 


Illinois 
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi .- 
Missouri 
EES ea ee eee oe ee | SR ee ee eee 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York+ 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisccnsin 
Wyoming 


Total New Admissions in the United States 

*Estimated. +The figure of 2.019 is the number cctualliy passing the New Ycrk bar 
examinations during 1933. Actually 2,759 were admitted during the year, by reason of 
having passed the examination and of having served the six months’ clerkship subsequent 
to the examination. §$Number of repeaters was estimated. 
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Bar Examination Results—1931 to 1933 


Number Passing Percent Passing 
1931: 1932 1933 1931' 1932 1933 


Alabama ‘ 36 51 53 61 
Arizona 43 27 42 47 
Arkansas 83* 79* 82* a ee 
California 497 479 44 36 
Colorado 44 61 51 72 
Connecticut 62 77 : 46 
Delaware 9 9 64 
District Columbia 451 589 : 59 
Florida 60 63 37 
gt ORES a ened” eee eee : 116 94 53 
15 13 81 
Tllinois / ra 682 705 5 50 
Indiana . 79 167 58 
Iowa ' 3 165 86 
78 87 
Kentucky ; 93 : 49 
Louisiana 63 63 
Maine ; 39 56 
Maryland 110 35 
Massachusetts 350 2 31 
Michigan 253 78 
Minnesota 131 59 
Mississippi 36 29 
Missouri 170 E 27 
Montana 2 64 
Nebraska 37 56 
Nevada 5 40 
New Hampshire 15 37 
New Jersey 318 411 52 
New Mexico 16 19 § 56 
New York; ; 2,438 2,019 42 
North Carolina 165 192 67 
North Dakota 29 68 
Ohio 626 72 
Oklahoma 127 70 
Oregon 70 55 
Pennsylvania : 448 40 
Rhode Island 28 29 
South Carolina 24 § 33 
South Dakota.............. 9 60 
Tennessee 175 37 
230 § : 31§ 
: 8 : 44 
Vermont 17 73 
Virginia / 5 156 
Washington . 87 
West Virginia 
Wisconsin 
Wyoming 


Percent Passing 


‘For year ending July 1, 1931. *Estimated. +See footnote on page 132. 
§$Number of repeaters was estimated. 
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New Hampshire Applies the Scientific 
Method 


Analysis of New Hampshire Bar Examination Results Since 1920 as 
Related to Applicants’ General and Professional Education* 


By FRED C. DEMOND, 
Chairman, New Hampshire State Board of Bar Examiners 


This analysis is made primarily for the information of the New 
Hampshire examiners and Supreme Court, but a copy is sent to the 
secretary of the National Conference to supplement more general examin- 
ation data recently furnished him by the author. The following facts are 
accordingly stated for the benefit of persons unfamiliar with local con- 
ditions, in case the analysis is published. 


1. New Hampshire has not adopted the American Bar Association 
standard, and neither partial college education nor law-school attendance 
has been a prerequisite for examination during any portion of the period 
covered. This fact explains the relatively large size of the C, E, G and 
“Non LL.B.” groups, (see p. 140) but it does not mean that most of the 
members of those groups were wholly without law-school training. A few 
studied exclusively by the office or correspondence methods, singly or in 
combination; but the majority had at least two years’ attendance at either 
full-time or part-time resident law schools, and the average grade of such 
schools was naturally higher for the college graduates than for the non- 
collegians. This makes more understandable the high success ratio in 
Group C, and partly explains the showing of Group G as compared with 
Group F. 


2. The colleges, as well as law schools, attended by the members of 
the college groups were undoubtedly superior in average educational 
quality to the law schools attended by the non-collegians. The principal 
New England colleges and universities have a long cultural history, 
selective entrance requirements, and rather high scholarship standards. 
The Harvard Law School probably has few peers, and the law school with 
the largest New Hampshire attendance (Boston University) is a good, 
though not exceptional, certified full-time school; but the general adoption 
of the A. B. A. entrance standard by the better law schools in recent years 


*The tables discussed are found on pp. 140 and 141. See also ‘‘New Hampshire 
Stops the Leaks,’ II The Bar Examiner, p. 306 (October, 1933). 
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has driven an increasing proportion of the non-collegians to schools of 
lower grade. These facts tend to enhance to some extent the examination 
superiority of the college graduates. 


3. The relatively high success ratios of Group C as compared with 
Group B, Group G as compared with Group F, and the “Non LL.B.” 
applicants generally as compared with all the graduates of resident law 
schools other than Harvard (note to Table IV), cannot be attributed to a 
type of examination more favorable to examinees with office training than 
to those studying exclusively in law schools, for the New Hampshire 
examination tends rather to favor the law-school graduate. It is devoted 
almost wholly to major principles of general law, with little attention 
to local peculiarities or the minutiae of practice, and it tests the appli- 
cant’s ability to apply those principles with intelligence and discrimination 
much more than his mere recollection of them as abstract rules. 


4. The length of the examination (ninety questions) minimizes the 
element of luck, its fairness is indicated by the conspicuous success of the 
Harvard Law School group, and the standard applied in rating the ap- 
plicants is apparently about an average one. The initial-success ratio for 
all first-timers was 47% for the fourteen years, and the tabulation on 
pages 232-233 of the July, 1933, “Bar Examiner” shows an average first- 
timer success ratio of 48% for the year 1932 in the thirty-seven states re- 
ported on. Our ultimate-success ratio for all examinees (62% for the 


1920-1930 classes) is doubtless exceptionally low, but that is due largely 
to a system of dealing with failed applicants which greatly curtails the 
reexamination privilege. 


Author’s Comments 


While it would be unsafe to generalize confidently from the experience 
of a single state covering fourteen years but less than three hundred 
examinees, the analysis points toward three tentative conclusions, at least 
as applied to New England conditions. One is that adequate general 
education is a distinctly more important factor in the making of a com- 
petent lawyer than full law-school training. Another is that a really 
adequate general education probably means, for the merely average 
aspirant, more than two years of college. The third is that a degree from 
the average certified law school signifies altogether too little with respect 
to the holder’s competency, and that the degrees of most uncertified law 
schools signify absolutely nothing, unless the bar-examination standard 
is too high. 
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1. The paramount importance of the general-education factor is 
indicated by the tables in three ways, viz., (a) by the marked superiority 
of the college graduates, whether grouped with or without regard to their 
professional education, over the two-year collegians and non-collegians 
generally, (b) by the failure of the resident law-school graduates in 
general to show any comparable superiority over the applicants in general 
who lacked resident law-school degrees, and (c) by the failure of the two 
major groups of law-school graduates to show any superiority whatever 
over the applicants of equivalent general education who lacked such 
degrees. 


(a) The outstanding superiority of the three college-graduate groups 
A, B and C, individually and collectively, is instantly apparent from 
Tables I and III. The lowest 1920-1933 initial-success ratio for either of 
them was 67%, as against a 50% ratio for the best of the other groups; 
and although they embraced only a third of the first-timers examined they 
had nearly two-thirds of the very high ratings, but only about one- 
thirteenth of the very low ones. (Table I.) The lowest 1920-1930 ultimate- 
success ratio for either of them was 74%, compared with a maximum of 
58 % on the original basis, and 60% on the adjusted basis, for any of the 
other groups. (Table III.) Combined without regard to their technical 
education, the college graduates had twice as high an initial-success ratio 
for the fourteen-year period as the non-collegians (72% against 
36% ,—Table II), their ultimate-success ratio was 80% compared with 
only 55% for the non-collegians (Table IV), and their superiority over 
the two-year collegians as a whole was still greater. 


(b) The superiority of even the certified law-school graduates, with 
the Harvard men included, over the applicants without law-school degrees 
was substantially less. If we combine the graduates of certified and un- 
certified law schools (“Cert. LL.B.” and “Uncert. LL.B.) in a single 
class, their 1920-1933 initial-success ratio was only 49% as against 44% 
(Table II) for the Non LL.B. applicants, and their ultimate-success 
ratio was only 63% on the original or 61% on the adjusted basis as 
against 61% original or 63% adjusted for the Non LL.B. applicants 
(Table IV),—a comparative showing which differs strikingly from the 
above disparities between the college graduates and non-collegians. And 
if we eliminate the Harvard Law School men from both the combined 
college-graduate and combined LL.B. groups, the remaining college 
graduates still have a 69% initial-success ratio and a 75% ultimate-success 
ratio, as against 36% and 55% respectively for the non-collegians; but 
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the remaining law-school graduates show no superiority whatever in 
initial success, and a slight inferiority in ultimate success, as compared 
with the Non LL.B. applicants (note to Table IV). 


(c) Returning to the seven-group classification, the conspicuous 
success of the Harvard Law School men (Group A) is evidently due to the 
combination of that school’s high standards with the fact that they were 
necessarily college graduates. The two-year collegians without certified 
law-school degrees (Group E) make the poorest showing of any group, but 
the probable reason (see 2 infra) reconciles that fact with the major 
importance of the general-education factor. Comparing the other groups 
of equivalent general education, Groups B and C were both composed 
wholly of college graduates, and the holders of degrees from undergrad- 
uate certified law schools (B) had a 1920-1933 initial-success ratio of 
only 67%, and original and adjusted ultimate-success ratios of 74% and 
75%, against corresponding ratios of 70%, 75% and 74‘% respectively: 
for those (C) who lacked such degrees. And as between Groups F and G, 
both composed wholly of non-collegians, these ratios were respectively 
386%, 54% and 52% for the law-school graduates (F), against 35‘<, 
57% and 60% for their Non LL.B. competitors (G). There were more 
very low ratings among the Non LL.B. applicants, but there were also 
more very high ratings. 


From every angle, it thus appears that a full college education counts 
very heavily in promoting New Hampshire examination success, but that 
full law-school training counts in itself for little or nothing unless the 
school attended is of exceptionally high grade. The reason for the first 
fact is, of course, the increased breadth and maturity of view and capacity 
for straight thinking which a first-class general education gives. Only 
two explanations of the complete parity of Groups C and G with Groups 
B and F, respectively, occur to the writer. It is probable that the chief 
advantage of a good law-school education is its superior efficiency in 
teaching the student how to study law and to reason clearly along legal 
lines, and that these objectives are attained during the first two-thirds of 
the course if they ever are. It is also probable that the senior law-school 
year is apt to be devoted largely to special subjects which receive little 
attention in this state’s examinations. 


2. The two-year collegians as a combined group were less successful 
than the non-collegians, both on first examination and ultimately. (Tables 
II and IV.) This was due mainly to the extremely poor showing of the 
Group E applicants, only one in six of whom were passed initially. (Tables 
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I and II.) As it is not apparent why two subsequent years in college 
should be a positive detriment to a high-school graduate, the probable 
reason for such a debacle is that a number of these applicants were of 
inferior mentality, and failed to complete their college courses because of 
inability to meet the scholarship standards of their colleges. 


The two-year collegians who were graduates of certified law schools 
(Group D) are too few to pass positive judgment on, but their showing 
is not impressive. Only half of them were successful initially, and their 
ultimate-success ratios were no better than those of the Group G appli- 
cants who had neither college experience nor law-school degrees. If such 
results are typical, they are a meager return for five or six years spent 
in college and in a supposedly high-grade law school. It is the author’s 
belief that our present public-school system, by hurrying pupils too rapidly 
through a broad curriculum instead of training them more intensively in 
fewer subjects, tends to superficiality and fails adequately to develop the 
reasoning powers of the merely average student. So far as it goes, the 
present analysis fails to indicate that a college course lopped off in the 
middle is an adequate remedy. 


3. While the American Bar Association standard permits such cur- 
tailment of the college course, it insists on graduation from the law school. 
If this insistence presupposes that a law-school degree is prima facie 
evidence of competency, so that requiring one affords a double check of 
fitness instead of resting the public protection wholly upon the bar exam- 
ination, the New Hampshire results fail to support that theory. And 
so far as such insistence aims to secure a higher level of competency, they 
indicate that requiring full college training but a year less in law school, 
thus permitting the last year of professional study to be spent under 
office or tutorial supervision, would be more conducive to that end. By 
lengthening the aggregate period of general and technical study it would 
also be more effective in checking the present tendency toward an over- 
crowding of the bar. 


Out of 60 Harvard Law School graduates examined in New Hamp- 
shire during the last thirty years, 53 (88%) were passed on first examin- 
ation, and there was not a single initial failure among such graduates be- 
tween 1908 and 1931. So close a correspondence between the judgment of 
the Harvard faculty in awarding degrees and the judgment of the bar 
examiners is a double check of great value, but when we turn to other 
schools the correspondence ceases. The 1920-1933 initial-success ratios 
were only 61‘7 for graduates of certified law schools other than Harvard 
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(Group B plus Group D) and 34% for graduates of uncertified resident 
schools (Table II). If these New Hampshire figures are at all typical a 
degree from an uncertified law school is prima facie evidence of incom- 
petency instead of competency, and something is radically wrong even in 
the case of the certified schools, for rejection of two-fifths of its output 
as unserviceable would be ruinous to any ordinary enterprise. 


As a rule the teaching staffs of the certified schools are undoubtedly 
competent, and the writer does not believe that his state’s examination 
requirements are too severe. He believes the trouble to be that the 
scholarship standards of most law schools are too low,—that instead of 
eliminating their only half-teachable students, as is the well-known Har- 
vard practice, they are adapting their standards of proficiency to such 
students and “passing the buck” to the bar examiners. Repeatedly in the 
course of twenty years he has read with mingled emotions the papers of 
applicants with degrees from reputable law schools (in at least one in- 
stance an LL.M. degree), many of whose answers hardly displayed ordi- 
nary intelligence. 


Before the certified schools are given a monopoly of legal education, 
they should assume a reasonable responsibility for the quality of their 
product. They cannot be blamed-for inherent defects in their human raw 
material, and they can properly leave border-line cases to the disinterested 
judgment of the bar examiners. But to continue processing defective 
raw material into defective finished product after its faulty character 
becomes obvious is economically wasteful, to give plainly defective product 
a certificate of good quality blurs the distinction between the reputable 
law school and the mere degree-factory, and to require aspirants for the 
bar to obtain degrees which have little more than decorative value is 
unfair. 


The above comments are not inspired by personal favoritism for the 
Harvard Law School, which the author never attended, or by hostility to 
law schools in general or to advanced educational requirements for bar- 
admission. With a provision for relaxing the requirement in distinctly 
exceptional cases under a discretionary power of rule suspension, the 
author believes that at least the aggregate amount of time contemplated 
by the American Bar Association standard, and probably more, should be 
divided between a good college and a good law school as an ultimate 
educational norm. But he also believes that that standard attaches unde- 
served importance to law-school graduation, and he is unwilling to advo- 
cate making such graduation compulsory until there is more than one 
law school with an appreciable attendance from his state whose degrees 
mean something with respect to the holder’s fitness. 
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TABLE I 


First-Examination Results for 280 First-Timers Examined 
1920-1933,—Seven-Group Classification 


Applicants Having Gen- 

eral Education of College 

Graduation, and Legal 
Training of 


Applicants Hav- 

ing General Ed- 

ucation of Two 

Years or More 
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Legal Training 
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NOTE.—On reexamination, one additional member each of Groups A, B, F and G and 


two members of Group E attained ratings of 80% 
Group D and one of Group G were rated 55% down. 


TABLE III 


up, and two additional members of 


Initial and Ultimate Results for 200 Applicants Given First Examinations 
1920-1930,—-Seven-Group Classification 


For explanation these columns, see Table I. 





B oe 
Examined First Time 23 28 
Passed 14 19 
Rejected 9 9 
Initial-Success Ratio 61% 68% 
Reexamined ihe 4 4 
Passed on Ist or 2d Reex. .... 3 2 
_ Total Ultimately Passed. 14 17 21 
Ultimate-Success Ratio ... 100% 74% 75% 
Adjusted Grouping: 
Examined 
Ultimately Passed 
Ultimate-Success Ratio .... 


Table of Abbreviations: 
Deg.—Degree; Adm.—Admission: 


24 27 
18 20 
100% 75% T4% 
Grad.—Graduation; L. 
A. B 
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S.—Law 
. A—American Bar 
Cert.—Certified, i. e., approved by American Bar Association. 


D E 
12 18 
6 3 
6 15 
50% 17% 
3 7 
1 4 
7 7 
58% 39% 


16 14 
9 5 
56% 36% 


Association; 


Schocl; 


~~ 


F G 
54 51 
21 19 
33 32 
39% 37% 
16 20 

8 10 
29 29 
54% 57% 
60 45 
31 27 
52% 60% 


Col.—College; 
Res.—Resident; 





TABLE II 
First-Examination Results 1920-1933,—Two-Way Classification. 


Coll. 2 Yr. Non Cert. Uncert. Non 
Grad. Coll. Coll. LL.B. LL.B. LL.B. 


Examined 94 40 146 73 91 116 
Passed 68 12 52 50 31 51 
Rejected 26 28 94 23 60 65 
Success Ratio 72% 30% 36% 68 % 34% 44% 
Rank 80% Up 14 2 7 10 2 1l 
Rank 55‘ Down.. 4 12 35 2 17 32 


TABLE IV 


Initial and Ultimate Results for 1920-1930 First- 
Timers,—Two-Way Classification 

Coll. 2Yr. Non Cert. Uncert. Non 

Grad. Coll. Coll. LL.B. LL.B. LL.B. 

Examined First Time 30 105 49 62 89 

Passed 9 40 34 22 40 

Rejected 21 65 15 40 49 
Initial-Success Ratio i 30% 38% 69% 35% 45% 

Reexamined 10 36 7 18 29 

Passed on Ist or 2d Reex. 5 18 4 10 14 

Total Ultimately Passed .... 52 14 58 38 32 54 
Ultimate-Success Ratio .... 80% 47% 55% 78% 52% 61% 

Adjusted Grouping: 

Examined 30 105 54 68 78 

Ultimately Passed 14 58 41 34 49 
Ultimate-Success Ratio .... y 47% 55% 76% 50% 63% 
NOTE.—Combining as a single class all the graduates of resident law schools other 
than Harvard (“Cert. LL.B.” plus “Uncert. LL.B.” less “A”) without regard to general 
education, their initial success ratios were only 44% for the 1920-1933 period and 43% for 
the 1920-1930 period, as against 44% and 45% respectively for the “Non LL.B.” men, «#nd 


their ultimate success ratios were only 58% on the original basis and 56% on the adjusted 
basis, compared with 61% and 63% respectively for the “Non LL.B.” men. 


The above tables analyze New Hampshire bar examination results 
for the past fourteen years in their relation to the educational records 
of the examinees. Tables I and III divide the applicants into seven 
groups, distinguished by capital letters, for the purpose of testing the 
combined operation of the general-education and professional-education 
elements as factors in examination success or failure. Tables II and IV 
reclassify them in two different ways, in three-group combinations, to test 
the comparative importance of those two elements when considered 
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separately. The following paragraphs explain the scheme of classification 
and the statistics tabulated. I have discussed local conditions that should 
be considered in evaluating those statistics, and commented on the more 
salient features of the analysis, but it should be understood that the com- 
ments are made without consulting the author’s associate examiners, and 
purport to represent only his personal views. 


Method of Classification 


In the seven-group classification (Tables I and III) Groups A, B and 
C comprise the college graduates. Group A consists of the graduates of 
strictly graduate law schools (i. e., schools requiring a college degree for 
admission), and with the exception of one graduate of the Oxford Uni- 
versity School of Jurisprudence it is composed wholly of Harvard Law 
School graduates, Harvard being the only American school of this class 
represented among the examinees. Group B consists of the college grad- 
uates holding degrees from other law schools on the present certified list 
of the American Bar Association. Group C contains the remaining 
college graduates, and was composed for the fourteen-year period of 31 
who were not resident law-school graduates and 6 who obtained LL.B. 
degrees from uncertified schools. 


Groups D and E comprise the two-year collegians, i. e., the applicants 
who were not college graduates but had the two years or more of general 
college education called for by the American Bar Association standard. 
Group D consists of such applicants of this class as were graduates of 
law schools on the present A. B. A. certified list. Group E contains the 
remaining two-year collegians, and was composed for the fourteen-year 
period of 19 who were not resident law-school graduates and 5 who ob- 
tained degrees from uncertified schools. 


Groups F and G comprise the applicants who had no, or less than two 
years of, general college education. Group F consists of the applicants 
of this class who were graduates of resident law schools open to such 
students. Group G contains the remainder, its composition for the four- 
teen-year period being 48 who lacked full resident law-school training of 
any kind, plus 18 who had such training but either were ineligible for 
degrees or failed to obtain them. 


In the two-way classification (Tables II and IV) the three left-hand 
columns reassemble the applicants according to their general, without re- 
gard to their professional, education. All the college graduates (Groups 
A, B and C) are classed together in the “Coll. Grad.” column, all the two- 
year collegians (Groups D and E) in the “2 Yr. Coll.” column, and all the 
applicants without two years’ general college education (Groups F and G) 
in the “Non Coll.” column. 


142 





















The three right-hand columns in Tables II and IV similarly reclassify 
the applicants according to their professional, without regard to their 
general, education. All the graduates of law schools on the A. B. A. 
certified list, together with the one Oxford graduate (Groups A, B and D), 
are classed together in the “Cert. LL.B.” column, and all the other 
resident law school graduates (Group F, plus the few degree-holding mem- 
bers of Groups C and E) in the “Uncert. LL.B.” column. The “Non 
LL.B.” column contains all the applicants who were not resident law- 
school graduates, and consists for the fourteen-year period of 31 college 
graduates from Group C, 19 two-year collegians from Group E, and the 66 
Group G non-collegians. 


Scope of Tables 


Tables I and II cover the 280 first-timers examined during the fourteen 
years 1920-1933, inclusive, but deal only with first-examination results. 
Using respectively the seven-group and two-way classifications, they show 
for each educational group the number of first-timers examined during the 
period, the numbers respectively passed and rejected, the “success ratio” 
(proportion passed), the number attaining unusually high examination 
ratings (from 80% upward), and the number who were not only rejected 
but given very low ratings of 55% or under. 


Tables III and IV analyze both the initial and the ultimate results for 
the 200 applicants who were given first examinations during the eleven 
years 1920-1930, inclusive. Using respectively the seven-group and two- 
way classifications, they first show the apportionment of these applicants 
to the several groups according to their educational status when originally 
examined, and the first-examination results (omitting the exceptional 
ratings) for each group. They next show the number of rejected appli- 
cants subsequently reexamined, the number finally passed on reexamina- 
tion, and the resulting ultimate-success total and ratio for each group 
according to such original apportionment. Between their first and last 
examinations 11 of the 54 reexamined applicants qualified for higher 
groupings by additional law-school study, hence said tables further show 
the adjusted membership of each group and its ultimate-success total and 
ratio when these applicants are allocated according to their final rather 
than original educational records. 





The present issue of The Bar Examiner might aptly be labeled the 
statistical number. In spite of the fact that statistics have been called the 
fourth and most immoral form of lying, the Editor confesses a weakness 
for them. It is with genuine pleasure that he receives such a carefully 
worked up analysis of the bar examinations as that presented above. 
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In re: “The Human Side of It” 


Boston, Massachusetts, March 16, 1934. 
Mr. Will Shafroth, 
Denver, Colorado 


Dear Mr. Shafroth: 


I have read with much interest the letter in the March issue of THE 
BAR EXAMINER from the candidate for the bar. This, of course, represents 
in very poignant fashion the situation which has led some persons here in 
perfect sincerity to endeavor to stop any advancement in the qualifications 
of admission. But let us look at it from the standpoint of the public. In 
the first place, the letter shows in its own wording that the great reason 
for the applicant desiring to become a member of the bar was social pres- 
tige. He says “The family was proud of me. I was the first one in our 
family to reach such heights.” But, while this is an honorable ambition, 
it is not necessarily for the interests of the public that it should under 
some circumstances be gratified. 


In the next place, while the present applicant had a much more 
thorough general education than prevails with us in Massachusetts, he 
does not say what happened to him either in City College or in the Uni- 
versity of Baltimore, or what record he made there, although apparently 
he left the high school with honors. If he were really a good student at 
the City College and the University, it is somewhat queer that he could 
not have got into the bar before his third attempt. 


Lastly, he made two attempts at which he was unsuccessful, and I 
think it is a reasonable inference that he did not probably more than get 
by on his third attempt. As he has now entered the bar, and to that 
extent fulfilled his ambition, there is more that lies ahead of him. As he 
says he has no contacts and no connections with law firms, it is a question 
whether in an already overcrowded profession he really has done anything 
more than embark upon a career which satisfies at the outset his ambition 
but in which he is probably destined to failure. Of course he may be the 
exception and may make a very worthy success, and one would naturally 
hope so after reading his pathetic letter. At the same time it seems to me 
that the chances are very much against him and that in a profession, over- 
crowded as I have said, the public really has no particular need for his 
services. He probably would do much better if he pursued a business or 
commercial career. 


This sounds very unsympathetic, but there are many examples that 
bear it out. 
Very truly yours, 


GEORGE R. NUTTER, 
Chairman, Committee on Legal Education of the 
Bar Association of the City of Boston. 
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